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Date of issue

Arising out of Order-in-Original No. ‘57/AC/DEM/MEH/ST/Shailja Buildcone/2022-23 dated
(%) | 13.06.2022 .passed by the Assistant Commissioner, CGST, Division-Mehsana,

Gandhinagar Commissionerate.

sefererart a1 7T Sl Tl / M/s Shailia Buildcon, F/7, Parekh Point, Nr. Radhanpur

(=) | Name and Address of the _
Appellant Char Rasta, Mehsana, Gujarat-384002.
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‘Any person aggrieved by this Order-in-Appeal may: file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way. '
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Revision application to Government of India:
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~ A.revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : - _ ‘ ~
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In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during-the-course
of processing of the goods in a warehouse or in storage wh )
warechouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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Credit of any duty allowed to be utilized towards_ payment of excise duty on final

products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupeés One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

AT o, Fea 1 SeITa S[oh T aT < THie g = e & Wi srder:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) FE SR OoF AfafRaw, 1944 $ oy 35-H1/35-% ¥ siavia:-
' Under Section 35B / 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Ssﬁice Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

“The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and.shall be

accompanied against (one which at least should be accompanied by a fee of
Rs.1 OOO/ Rs.5,000/- and Rs.10 ,000/- where amount of duty / penalty / demand /
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crossed bank draft in favour of Asstt. Registar of a branch of any _g;rﬁmat‘i’*- '11
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sector bank of the place where the bench ef’any nominate public sector bank of the
place where the bench of the Tribunal is situated. '
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In case of the order covers a number of order-in-Original, fee for each O.LO.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to aveid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.I.O. as the case may be, and the order of the

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended. '
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Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) AT o, PRl IATE o T HATHK srfyelter TR (Reee) W i erdiaT & wre
¥ sdeqwiT (Demand) UF €€ (Penalty) FT 10% & ST HTAT e 21 grelifeh, STfasRaw T4 SfH
10 %8 JIC ! (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs. 10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(24) and 35 F of the Central Excise Act, 1944, Section 83, & Section 86 of the Finance
Act, 1994), :

Under Central Excise and Service Tax, “Duty demanded’; shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken; -
(i) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) maﬁﬂ%ﬁwﬁwﬁam%waaﬁwawwmmﬁmﬁa@ﬁﬁﬁmw
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payment of 10% of the duty demanded where duty or duty and pen
or penalty, where penalty alone is in dispute.”
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TSR 3 / ORDER-IN-APPEAL

This Ordér arises out of an appeal filed by M/s Shailja Buildcon, F/7-Parekh
P.oiﬂt, Radhanpur Char Rasta, Mehsana, Gujara‘.a-B_ 84002 [hereinafter referred té as
the apioellant] against OIO No. ’57/A*’~‘/DEM/‘\EH/ST/ShaﬂjaBuildcone/7022 23
. dated 13.06. 2022 [heremafter referred to as the 1mpugned order} passed by
Assistant Commlssmner Central GST, Division: Mahséna, Commlssmnerate

Gandhmagar [hel einafter referred to as the adjudicatmc authority].

2. Briefly stated, the facts of the case are that the appellant are registered with
service Tax under Registration No. ABQFS9500GSDO001 and are engaged in
providing taXaBle services. As per the information received from the Income Tax
department, discrepancies were observed in the total income declared by the
appellant in their ST-3 Returns when compared with their Income Tax Return
(ITR-5) érid dé:ta-ﬂs‘of Form 26 AS for the period F.Y. 2014-15. .Accordingly,
email dated 19.06:2020 was forwarded to the appellant calling for the details of
services provided during the period F.Y, 2014- 15. The appellant did not submit
any reply. However, ‘the jurisdictional officers considered that the services
provided by the appellant during the relevant period were taxable under Section 65
B (44) of the Finance Act, 1994 and the Service Tax liability for the F.Y. 2014-15
was determined on the basis of value of ‘Sales of Services’ under Sales/Gross
Receipts from Services (Value from ITR) and Form 26AS for the relevant period
as per det_ails below :

Table
Sr.No .| Details - ' FY.-2014-15
: (inRs.)
1" | Taxable value as per Income Tax data i.e Total Amount 3,01,35,874/-
Paid/Credited under Section 194C, 194H, 1941, 1947 or '
Sales/Gross Receipts from Services (From ITR)

2 Taxable Value declared in ST-3 Returns 72,99,879/-
3 Differential Taxable Value (8.No-1-2) 2,28,35,995/-
4 Amount of Service Tax including cess (@ 12.36%) 28,22,528/-

2.1 Show Cause Notice F.No. IV/16-13/TPI/PI/Batch 3C/2018-19/Gr.II dated -
25.06.2020 (SCN in short) was issued to the appellant wherein it was proposed to
demand and recover service tax amounting to Rs. 28,22,528/- for the period F.Y.
2014-15 under the proviso to Section ’73 (1) of the Finance Act, 1994 along with
interest under Section 75 of the Finance Act, 1994, Imposition of penal'ty was

proposed under Section 77(2), 77C and 78 of the Fmance Act, 1994,
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2.2 The SCN was adjudicated vide the impugned order wherein the demand for

Sl xgz;a. '

service tax amounting to Rs. 11,29,011/- (in-respect of ‘Works Contract Service’ as
detailed at para-25 of the impugned order) was confirmed along with interest.
Penalty amountiﬁg to Rs.11,29,011/- was imposed un_dér Section 78 of the Finance
Act, 1994 alongwith option for reduced penalty in terms of cléuse (ii). Penalty
amounting to Rs.l0,000/- was imposed under Section 77(2) of the Finance Act,
1994 and Penalty @ Rs.200/- 'per day till the date of compliance or Rs. 10, 000/-
whichever is higher undér the provisions of Section 77¢(1)(c) of the Finance Act,
1994,

3. ° Being aggrieved with the impugned order, the appellant have filed the
instant appeal alongwith application for condonation of delay ‘on following

grounds :

(i) They are a partnership firm carrying out businesss in relation to
Residential Complex Construction. They are registered with Service Tax
department, filed their Service Tax Returns (ST-3) during the period F.Y. 2014-
15 and also paid Service Tax as assessed. During the period-they have earned
income from sale of residential units. These facts were presented by them before
the adjudicating authority and alse during personal hearing, but were considered

partly. The demand was confirmed on the basis of Income tax department data.

(i) The SCN was issued entirely on the basis of data received from
Income Tax department and without verification of facts. They have promptly
paid Service Ta and filed their Returns, hence there is no suppression of facts or

misinformation on their part.

(iii) The adjudicating authority have confirmed the demand under Section
73 of the Finance Act., invokihg extended period of time limitation. Whereas,
there was no suppression of facts or malafide intention on part of the appellant.
Moreover, the department have failed to fulfil their burden to prQVé and justify
the validity of inv‘oking the extended period of limitation. In absence of the same -
the SCN becomes invalid and incorrect. In support of their contention they cited
the decision of the Hon’ble Supreme Court of India in the case of M/s Cosmic
Dye Chemical Vs Collector of Central Excise, Bopf}bgﬁc—rigﬁ ed as 1995 (75)
BLT 721 (SC). ST i N
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(iv) . They had carried out construction: of residential scheme. As per the

provision of the Act, the tax is payable on receipt of advance money. During the

r’elevant"-pé’ri-dd they have [aid service tax as per service classified as ‘Declared’

Services’ under the provisiens of Section 668 of the Finance Act, 1994 and after

conside_riﬁgabatement.vide Notification No. 26/2012-ST, dated 20.06.2012.

v) - During the relevant period F.Y. 2014-15 they have paid a total Service
- Tax amounting to Rs. 10,40,655/— considering the taxable value "as Rs.
2,59,35,283/-. They also submitted that Service Tax is paid on the basis of
‘Booking’ of a unit and Income Tax is paid on the basis of ‘Sale’ of the unit,

hence, both cannot be compared.

(vi) As per their submissions, since no demand of Service Tax is

sustainable, thérefore,- imposition of penalty stands inﬁ’u_étuous. In support they
cited that decision of the Hon’ble Supreme Court in the case of Hindustan Steel

Vs State of Orissa reported as 1978 ELT (J159).

4. It is observed from the recdrds that the present appeal was filed by the
- appellant on 17.10.2022 against the inipugned order dated 13.06.2022, which was
reportedly received by the appellant on 10.08.2022,

4.1 It is also observed that the Appeals preferred before the Commissioner
(Appeals) are governed by the provisions of Section 85 of the Finance Act, 1994,

The relevant part of the said section is reproduced below :

“(34) An appeal shall be presented within two months from the date of
receipt of the decision or order of such adjudicating authority, made on
and after the Finance Bill, 2012 received the assent of the President,
relating to service tax, intevest or penalty under this Chapter:

Provided that the Commissioner of Central Excise (Appeals) may, ifhe is
satisfied that the appellant was prevented by sufficient cause Jfrom
Dpresenting the appeal within the aforesaid period of two months, allow it
to be presented within a further period of one month.”

42  Asper 'the above legal provisions, the period of two months for filing;appeal

before the Commissioner (Appeals) for the instant appeal ends on 10.10.2022 and

further period of one month, within which the Commissioner .(Appeals) is
empowered to condone the delay upon being satisfied with the sufficient reasons

shown by the appellant, ends on 10.11.2022. This %@%1 was filed on 17.10.2022,

LEE T
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i.e after a delay of 07 days from the Stipulaté& date of filing appeal, and is within

the period of onie month that can be condoned.

43 In-their application for Condonation of delay in filing the appeal, they
submitted that the office/firm of the appellant was closed to festival and.therefore
the delay of 07 days in filing the appeal has occurred. These reasons of delay were
also explained by them during the course of personal hearing, the gfounds of delay
cited and explained by the appellaﬁt appeared to be genuine, cogent and
convincing. Considering the submissions and explanations made during personal
hearing, the delay in ﬁling appeal was condoned in terms of proviso to Section 85 -

(3A) of the Finance Act, 1994.

5. Personal hearing in the case was held on 30.06.2023. Shri Arpan Yagnik,
Chartered Accountant, appeared on behalf of the appellant for hearing. He
reiterated the submissions made in the appeal memorandum. He also submitted
that they have not received the impugned order which was said to be dispatched oﬁ
22.06.2022. They had approached the adjudicating authority and obtained a copy
of the same on 10.08.2022. He also submitted a copy of the letter dated 16.05.2023

of the Assistant Commissioner, CGST, Mehsana Division addressed to this office.

~ They also explained the reason for delay of O7_days in filing the appeal and

requested for condonation of delay and decide the case on merits. They further
submitted that as mentioned in Para-15.1 of the impugned order, they have paid an
amount of Rs. 10,78,565/- vidé. challan numbers mentioned therein. The
adjudicating authority have confirmed the demand on the entire value without
extending the c.um-tax benefit. Upon considering the said cum-duty benefit, the

demand stands fully discharged.

6. I have gone through the facts of the case, submissions made in the Appeal
Memorandum, oral submissions made during the personal hearing, and materials
available on records. The issue before me for deCisiqn is whether the demand of

Service Tax amounting to Rs. 11,29,011/- confirmed alongwith interest and

| penalty vide the impugned order, in the facts and circumstances of the case, is legal

“and proper or otherwise. The demand pertains to the period F.Y. 2014-15.

7. Tt is observed from the case records that the

Service Tax and as per their ST-3 Returns filed
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were engaged in providing taxable services falling under the category of
‘Consfrdc'tion of | ReSidential' Cbmplex service’. These facts are undisputed.
However, the- SCN was issued entlrely on the basis of data received ﬁom Income

Tax depaftment and without classifying the Services rendered by the appellant

7.1 1 ﬁﬂd it relevant here, to refer to the CBIC Instruction dated 26.10.2021,

‘wherein at Para-3 it is instruc;ted that:

Government of India
Ministry of Finance
Department of Revenue
- (Central Board of Indirect Taxes & Customs)
CX &ST Wing Room No.263E,
- North Block, New Delhi,
Dated- 21 S’Ocz‘ober, 2021

To,
All the Pr. C'/zlef Commissioners/Chief Commissioners of CGST & CX Zone, Pr.
Director General DGGI

Subject:-Indiscreet Show-Cause Notzces (SCNs) zs*sued by Service Tax Auz‘horzz‘zes-
reg.

Madawm/ Sir,

3. It is once again reiterated that instructions of the Board to issue show cause
notices based on the difference in ITR-TDS data and service tax returns only after
proper verification of facts, may be followed diligently. Pr. Chief Commissioner
/Chief Commissioner (s) may devise a suitable mechanism to monitor and prevent
issue of indiscriminate show cause notices. Neediess to mention that in all such
cases where the notices have already been issued, adjudicating authorities are
expected to pass a judicious order after proper appreciation of facis and
submzsszon of the noticee

Considering the facts of the case and the specific Instructions of the CBIC, I find
that the SCN was issued indiscriminately and mechanically and is vague, issued in

clear violation of the instructions of the CBIC discussed above.

8.  Ttis further observed that the appellants have filed their ST-3 Returns for the
relevant Iié;riogl and the ST-3 Return for the second half year term i.e October-
March—Z'O;l-\S"‘was filed on 23.04.2015. This implies that the appellant have made

complete disclosures before the department and the department was aware about

the activities being carried out by the appellant and these were never disputed.

However, SCN dated 25.06.2020 was issued tc the appellant and the demand of

Service Tax amounting to Rs. 28;22;528/- was confirmed vide the impugned order
(21044 .
invoking the extended perlod of limitation in terms of Section 73 (1) of the Finance
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Court of India in the case of Commissioner v. Scott Wilson Kirkpatrick (I) Pvt. Lid.
- 2017 (47) S.T.R. J214 (S.C)], wherein the Hon’ble Court held that “...ST-3

" Returns filed by the appellant wherein they .... Under these circumstances, longer

period of limitation was not invocable”.

8.1 The Hon’ble High Court of Gujarat in the case of Commissioner v.
Meghmani Dyes & Intermediates Ltd. reported as-2013 (288) ELT 514 (Guyj.)

ruled that “if prescribed returns are filed by am appellant giving correct

information then extended period cannot be invoked”.

o I also rely upon the decision of various Hon’ble Tribunals in following cases :

(a)  Aneja Construction (India) Limited v. Commissioner of Service Tax,
Vadodara [2013 (32) S.T.R. 458 (Tri.-Ahmd.)]
(b)  Bhansali Engg. Polymers Limited. v. CCE, Bhopal

[2008 (232) B.L.T. 561 (Tri.-Del.)]
(c)  Johmson Mattey Chemical India P. Limited v. CCE, Kanpur
'[2014 (34) S.TR. 458 (Tri.-Del)] '

8.2 I also find that the impugned order has been issued in violation of the CBIC
Circular No. 1053/2/2017-CX., dated 10-3-2017. Relevant portion is reproduced
below : '

Circular No. 1053/2/2017-CX., dated 10-3-2017
F.No. 96/1/2017-CX.1
Government of India
Ministry of Finance (Department of Revenue)
Central Board of Excise & Customs, New Delhi

Subject :Master Circular on Show Cause Notice, Adjudication and - Recovery -
Regarding.
Kind attention is invited to Ninety two Circulars and Instructions on Show Cause
Notices and Adjudication issued by the Board from time to time, placed at the
Annexures to this Master Circular. These circulars address references from trade
and field formations and provide clarity and uniformity on the issues raised. Board
undertakes exercise of consolidating these circulars from time to time so as to ensure
clarity and ease of reference. This master circular on the subject of show cause
notices, adjudication proceedings and recovery is an effort to compile relevant legal
and statutory provisions, circulars of the past and to rescind circulars which have
lost relevance. Annexure-I to the circular provides list of the eighty nine circulars
which stand rescinded. Three circulars listed in Annexure-II have not been rescinded
as they contain comprehensive instructions on the subject they address.
2 The master circular is divided into four parts. Part I deals with Show Cause:
Notice related issues, Part II deals with issues related to Adjudication proceedings,
Part Il deals with closure of proceedzngs and recovery of duty and Part IV deals
with miscellaneous issues.
3. 'The provisions of the Master Czrcular shall have overriding effect on z‘he
CBEC’s Excise Manual of Supplementary Instructions to the extent z‘hey are in
conflict.

’ 23,03
2 7 Discussion on Limitation : As per the provisions of, ng’_c[LExZ"\ise\ ct, 1 944

the duty which has not been levied or paid or has been sfi evied. o\l
erroneously refunded can be demanded only within no % pei?oa’ ze‘iwz hin two
4

o7/
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years ﬁom the relevam‘ date. However. in specific case. where anv duty of excise has
been not paid or short paid OF eironeously refurded. by reason of fraud or collusion
or any wilful mis-statement or suppression of facis or contravention of any of the
provisions of the Act or rules made thereunder with intent to evade payment of duty.
then the duty can be demanded within a period of five vears from the relevant date.
The SCN should clearly spell out the ingredients for invoking the extended period of
five yeais with evidence on record, A more dez‘azled discussion on the subject is
contained i in paragr aph 3.1 to 3.6.

3 6 Power fo invoke extended period is conditional : Power to issue nmotice for
-extended period is restricted by presence of active ingredients which indicate an
intent to evade duty as explained above. Indiscriminate use of such restricted powers
leads to fruitless adjudications, appeals ond reviews, inflates the figures of
outstanding demands and above all causes unnecessary harassment of the assessees.

Therefore. before invoking extended period, it must be ensured that the necessary
and sufficient condztzons fo invoke exz‘ended perzud exists.

9. Respecifully following the above JUdlClai plonouncements and Instruc‘aons
of the CBIC and comparing them wfth the facts and circumstances.of the case, I
find that the impugned order have been ;ssued indiscriminately, without
application of mind and in cléar violation of .the' settled principles of law and in

clear violations of the specific instructions of t’gie CBIC. Therefore, the impugned

order is legally incorrect, unsustainable and liable to be set aside on these grounds

- alone.

10.  In view of the above dlscussmns the 1mpLgned order being legally incorrect

and unsustamaole is set aside. Appeal ﬁled by the appellant is allowed.

11. 3%4“1@qm‘qumqoiq%lédw“:cfsms TR R I8 e ITSTTTS |
The appeals filed by the appellam stands dlsposed of in above terms.

ﬁffﬁ/ AN

(Shiv Pratap Singh) -
Commissioner (Appeals)
Dated:  August, 2023

Supermtend nt, CGST,
Appeals, Ahmedabad

BY RPAD / SPEED POST
To
M/s Shailja Buildcon,

F/7-Parekh Point,
Radhanpur Char Rasta,
Mehsana, Gujarat-384002
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Copy to: . Lo
1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.
2.  The Commissioner, CGST, G,émdhinagar.
3. TheAssistant Commissioner, CGST & Central Excise, Division : Mehsana,
Commissionerate : Gandhinagar .
4.  The Dy/Assistant Commissioner (Systems), CG STAppeals Ahmedabad

ﬁ-/ Guard File.

6.

(for uploadmg the OIA)

P.A. File.
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